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SURGICAL ETHICS CHALLENGES
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A patient who sustained a gunshot wound to a femoral artery you repaired yesterday is doing well and is very grateful. He
is a security guard who got involved in a gunﬁght with criminals and is chatty. He recently had a strong analgesia
injection, relaxing inhibitions and loosening his tongue. He asks if what he tells you is strictly conﬁdential and you reply
yes, it is. He remarks on how lucky he is now and years before. It seems, when young, he killed a man over a drug deal
gone badly. He ascribes his luck to the fact that another man was convicted and is spending life in the “big house.” What
should you do?A. Give the information to authorities.
B. Forget it. Professionalism requires complete conﬁdentiality.
C. Forget it. Nothing will happen, and he’ll come after you if you report him to law enforcement.
D. Ask for a formal ethics consult.
E. Forget it. He has assumed a legitimate life, and the wrongly convicted man probably deserved what he got.A cement mixer collided with a prison van on the Kingston setting ethically justiﬁed limits was added to the agenda
Pass.
Motorists are asked to be on the lookout for 16 hardened
criminals.
dRonnie CorbettThe professional obligation of conﬁdentiality has
ancient origins in Western medical ethics, dating from
the Hippocratic Oath in the 5th century BCE. The Oath
states that the physician will not reveal any information
about his patient, whether that information is learned in
the course of clinical care or outside of that context. This
was a promise that could be readily kept in an era in which
there were no written records of patient care. With the
introduction of written recordsdin the form of physicians’
clinical diaries with records of clinical case and dictations
from them to medical students by a clerk (hence the use
of “clerkship” to describe students’ clinical rotations) that
students recorded verbatimdthe promise of absolute
conﬁdentiality became impossible to keep. The task ofThe Center for Medical Ethics and Health Policy, Baylor College of
edicine.
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://dx.doi.org/10.1016/j.jvs.2013.05.047of professional medical ethics. This task is complicated by
the interest of the state in the contents of patients’ records
when it comes to law enforcement (among other legitimate
concerns of the state).
Having made the transition from an absolute to
a limited professional obligation, conﬁdentially is probably
the least understood duty of medical professionalism
because it has such ethical leeway and interacts with legal
mandates that differ worldwide. Physicians must consider
the patient’s right to privacy against the community’s
welfare. This balance requires considering the degree of
potential good or harm to both the patient and society
that accompanies disclosure. Lawsuits have been brought
against physicians for both disclosing medical information
and for not doing so. The practice of medicine requires
strict conﬁdentiality for several reasons. “The primary
reason is respect for another person’s right to choose which
aspects of himself or herself to share with others.”1 Also, in
the relationship between a physician and a patient, the
sacriﬁce of privacy is voluntary and unilateral, requiring
professional protection. And conﬁdentiality fosters trust
in the medical profession, without which patients may
not be forthcoming in providing histories that are essential
to reliable diagnostic and treatment planning.
In addition, the Health Insurance Portability and
Accountability Act of 1996 (HIPAA), Public Law 104-
191, was enacted on August 21, 1996. It speciﬁes the
“Privacy Rule” for protection of identiﬁable health infor-
mation under the Ofﬁce of Civil Rights in the Department
of Health and Human Services.2 Anyone with access to
discernible health information has an obligation to protect521
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ties and even criminal prosecution is possible for violations.
There is considerable latitude for ﬁnesdranging from $100
to $50,000 or more per violation.
Like most ethical obligations derived from the princi-
ples of medical ethics, conﬁdentiality is conditional. In a
landmark court casedTarsoff v. Regents of the University
of Californiada psychologist was found to have violated
his duty to warn a young woman she was in danger
from a patient.3 The psychologist, after conferring with
colleagues, decided not to hospitalize the student, who
later murdered Ms Tarsoff.
The majority opinion of the California Supreme Court
stated, “The protective [conﬁdentiality] privilege ends
where the public peril begins.” In the following year, the
Texas Legislature enacted a law that makes Texas a non-
Tarsoff state: there is a privilege but not a legal duty to
warn. This statute has been upheld on appeal to the Texas
Supreme Court. This disparity is an example of variation in
legal mandates, even between states.
At the same time, the states mandate physicians and
others to report child abuse, elder abuse, spousal abuse,
gunshot wounds, and contagious diseases. These are
major public health matters that also come under the
jurisdiction of law enforcement. No evidence exists that
such reporting has a harmful effect on the physician-
patient relationship, strengthening the ethical justiﬁcation
for the legal obligation to report. Nonetheless, the legal
duty to report can sometimes be ethically overridden
when it conﬂicts “with an equal or stronger obligation
to the patient.”1
A common similar dilemma is in the case of physicians
reporting inadequately controlled epileptic automobile
drivers. One study polled 23 physiciansdalso trained in
lawdto evaluate a conﬂict of conﬁdentiality. The case
asked what they would do if a patient medically instructed
not to drive, did so and had a lethal accident. Most of the
panel considered conﬁdentiality not to be absolute and that
it was proper to release information in the public interest.
Although 95% considered manslaughter charges appro-
priate in the hypothetical case, only half would report the
charges to the authorities. About one of ﬁve would tell
the patient they were sending a report but not do so.
Australian law expresses a “communitarian” concept of
physician’s responsibility regarding conﬁdentiality.4 The
welfare of the patient and the safety of the community
are balanced. Australian physicians noting any condition
that would impair a driver’s ability to safely drive must
urge the patient to report to the licensing authority, and
if the patient refused, they should report it themselves.
The Irish Medical Council lists four circumstances
where exceptions may be justiﬁed to breaches of conﬁden-
tiality in the absence of permission from the patient,
namely: (1) when ordered by a Judge in a Court of Law,
or by a Tribunal established by an Act of Parliament; (2)
when necessary to protect the interests of the patient; (3)
when necessary to protect the welfare of society; and (4)when necessary to safeguard the welfare of another indi-
vidual or patient.5 Number 4 would apply to a wrongfully
convicted person.
Most states have professional medical privilege laws
with narrow context: They apply only in a court of law
during testimony, and the physician can only disclose
medical information with permission of the patient.1 A
subpoena does not exempt the physician from testimonial
privilege held by the patient.
In reaching deliberative judgments about the ethically
justiﬁed limits of the professional obligation of conﬁdentiality,
the surgeon should consider whether the information
about the patient is health-related, whether the informa-
tion pertains to a matter of public health, whether
providing the information to a third party requires breach
of conﬁdentiality, the biopsychosocial risk to the patient
of breach of conﬁdentiality, and the risk of damage to
the surgeon-patient relationship, especially loss of trust in
the particular surgeon and maybe also in physicians and
health care professionals generally.
The Hippocratic era of patient care without records is
long in the past. Option B has already been refuted. In
the technical language of ethics, the professional obligation
of conﬁdentiality question is prima facie: it holds unless
there is a more compelling obligation to breach conﬁden-
tiality.6 Thus, deliberative judgment is required.
Option C is a common excuse. It follows Gertrude
Stein’s famous quip: “In order to be a difference, it has to
make a difference.”Why go to the trouble? Because an inno-
cent person may have been convicted and imprisoned and
a possible murderer-drug dealer is free and is licensed to
carry a ﬁrearm. These considerations rule out option E; it
does not reﬂect deliberative professional judgment.
Option D may be useful to gain the expertise of a clin-
ical ethicist to think the case through and reach a delibera-
tive judgment about whether the prima facie obligation of
conﬁdentiality has ethically justiﬁed limits in this case. But
the central question will remain: what should the surgeon
do? The information about the patient is not health-
related. The information does not pertain to a matter of
public health, inasmuch as there is no evidence that the
patient poses a danger to the life or health of anyone
else. Providing the information to law enforcement
requires a breach of conﬁdentiality; disclosing that one’s
patient has admitted to criminal homicide without
providing the patient’s name is an empty gesture.
There is biopsychosocial risk to the patient of breach
of conﬁdentiality; he will almost certainly be subject to
arrest and trial. There is risk of damage to the surgeon-
patient relationship. This analysis supports the judgment
that the matter is mostly one of law enforcement and
not one of the shared jurisdiction of public health and
law enforcement; thus, there is no professional obligation
to report what the patient has revealed. The surgeon,
however, is not released from the citizen’s obligation
upholding the societal virtue of justice. Choose A; let
the authorities decide.
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seek advice from competent legal counsel as well as the
organization’s counsel before reporting.REFERENCES
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